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     O P I  N I  O N

    Godda r d,  P. J .  

Sa mue l  J .  Me s s a mor e ,  s on of  El i z a be t h Me s s a mor e ,  a nd

s i s t e r  of  Ann M.  Ya r be r ,  a ppe a l s  a  j udgme nt  of  t he  Cha nc e r y Cour t

f or  Ande r s on Count y whi c h a ppoi nt e d Mr s .  Ya r be r  Cons e r va t or  f or

Mr s .  Me s s a mor e .   

By hi s  i s s ue  on a ppe a l  Mr .  Me s s a mor e  i ns i s t s  t ha t  t he

Tr i a l  Cour t  wa s  i n  e r r or  be c a us e  he  wa s  a t t or ne y- i n- f a c t  f or  hi s



1 Mr .  Me s s a mo r e  a l l e g e s  i n  h i s  p e t i t i o n  f o r  a p p o i n t me n t  o f

Co n s e r v a t o r  t h a t  h e  wa s  a p p o i n t e d  b y  h i s  mo t h e r  a s  a t t o r n e y - i n - f a c t  " b y  v i r t u e

o f  a  p o we r  o f  a t t o r n e y  s h e  s i g n e d  o n  J u l y  2 9 ,  1 9 9 6 ,  a  c o p y  o f  wh i c h  i s

a t t a c h e d  a s  Ex h i b i t  A a n d  i n c o r p o r a t e d  h e r e i n  b y  r e f e r e n c e . "   Th i s  i n s t r u me n t

i s  n o t  a n  e x h i b i t  t o  h i s  p e t i t i o n .

2

mot he r  by powe r  of  a t t or ne y da t e d J ul y 29,  1996,  a nd a l s o be c a us e

he  i s  na me d Exe c ut or  i n  hi s  mot he r ' s  wi l l .

I n  s uppor t  of  hi s  i s s ue  he  r e l i e s  upon T. C. A.  34- 13-

103,  whi c h pr ovi de s  t he  f ol l owi ng:

34- 13- 103.   Pr i or i t y of  pe r s ons  t o be  c ons i de r e d
f or  appoi nt me nt . - - Subj e c t  t o t he  c our t ' s  de t e r mi na t i on
of  wha t  i s  i n  t he  be s t  i nt e r e s t s  of  t he  di s a bl e d
pe r s on,  t he  c our t  s ha l l  c ons i de r  t he  f ol l owi ng pe r s ons
i n t he  or de r  l i s t e d f or  a ppoi nt me nt  of  t he  c ons e r va t or ;

( 1)  The  pe r s on or  pe r s ons  de s i gna t e d i n  a  wr i t i ng
s i gne d by t he  a l l e ge d di s a bl e d pe r s on;

( 2)  The  s pous e  of  t he  di s a bl e d pe r s on;
( 3)  Any c hi l d  of  t he  di s a bl e d pe r s on;
( 4)  Cl os e s t  r e l a t i ve ( s )  of  t he  di s a bl e d pe r s on;

a nd
( 5)  Ot he r  pe r s on( s ) .

We  f i r s t  poi nt  out  t ha t  t he  powe r  of  a t t or ne y

pr i nc i pa l l y  r e l i e d upon by Mr .  Me s s a mor e  wa s  not  i nt r oduc e d i nt o

e vi de nc e . 1  Howe ve r ,  a s s umi ng i t  wa s ,  i t  i s  c e r t a i nl y a r gua bl e

t ha t  t he  e xe c ut i on of  a  powe r  of  a t t or ne y i s  e qui va l e nt  t o

de s i gna t i ng hi m t o be  he r  Cons e r va t or .

Thi s  de t e r mi na t i on,  howe ve r ,  doe s  not  r e s ol ve  t hi s

a ppe a l .   I t  wi l l  be  not e d t ha t  t he  pr i or i t i e s  l i s t e d a r e  a l l

s ubor di na t e  t o  t he  f i r s t  s e nt e nc e  of  t he  Code  Se c t i on,  whi c h



2 Th e  p o we r  o f  a t t o r n e y ,  a c c o r d i n g  t o  Mr .  Me s s a mo r e ' s  a l l e g a t i o n ,

wa s  d a t e d  J u l y  2 9 ,  1 9 9 6 ,  o n l y  n i n e  d a y s  b e f o r e  h e r  p h y s i c i a n s  i s s u e d  l e t t e r s

s t a t i n g  t h a t  s h e  wa s  n o t  c o mp e t e n t  t o  h a n d l e  " h e r  f i n a n c e s  o r  p e r s o n a l

b u s i n e s s  a f f a i r s . "
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ma ke s  t he m " Subj e c t  t o  t he  c our t ' s  de t e r mi na t i on of  wha t  i s  i n

t he  be s t  i nt e r e s t  of  t he  di s a bl e d pe r s on. "

The  pr oof  i n  t hi s  c a s e  s uppor t s  t he  f ol l owi ng

de t e r mi na t i on of  t he  Tr i a l  Cour t :

I ' m goi ng t o  a ppoi nt  Ms .  Ya r be r  a s  t he
c ons e r va t or .   Fi ndi ng t ha t ,  f i r s t  of  a l l ,  t ha t  t he
powe r  of  a t t or ne y wa s  e xe c ut e d a t  a  t i me  whe n e ve r yone
t e s t i f i e d a s  t o  c onf us i on,  t ha t  t he y we r e  s ur pr i s e d a t
t he  t i me  t ha t  Mr .  Me s s a mor e  de c i de d - -  or  l e a r ne d t ha t
hi s  mot he r  wa nt e d t o  c ome  t o  Ki ngs por t .   So,  I  ha ve  no
c onf i de nc e  a s  t o  t he  va l i di t y  of  a ny t ype  of
pr onounc e me nt .   The r e  r e a l l y  wa s  not  i nt r oduc e d a nd I
don ' t  e ve n know t he  t i me  f r a me  whe n t ha t  wa s  e ve n
e xe c ut e d. 2  But  e ve n i f  i t  wa s  e xe c ut e d a t  a  t i me  whe n
s he  wa s  f ul l y  c ompe t e nt  a nd a wa r e  of  t he  c ons e que nc e  of
wha t  s he  wa s  doi ng,  I  f i nd t ha t  t he  pe r s on be s t  s ui t e d,
be c a us e  of  t he  c onne c t i ons  t o  t he  home  pl a c e  a nd t he
f a mi l y,  f r i e nds ,  me di c a l  c a r e ,  a nd a l l  of  t he
a s s oc i a t e d s uppor t  me c ha ni s ms  e xi s t i ng he r e  i n  t hi s
l oc a l i t y a nd t ha t  i t ' s  i n  he r  be s t  i nt e r e s t  t ha t  s he
r e ma i n i n  Ande r s on Count y.

I n a ddi t i on t o  t he  f or e goi ng,  we  not e  t ha t  t he

r e ma i ni ng c hi l d  of  Mr s .  Me s s a mor e ,  Sa mue l  Me s s a mor e ,  he r  br ot he r ,

Thoma s  Dye r ,  a nd he r  gua r di a n a d l i t e m we r e  a l l  of  t he  opi ni on

t ha t  Mr s .  Ya r be r  s houl d be  a ppoi nt e d Cons e r va t or .

Be f or e  c onc l udi ng,  we  do c onc e de  t ha t  t he  me mor a ndum

opi ni on doe s  not  e xpr e s s l y f i nd i t  i s  i n  t he  be s t  i nt e r e s t  of

Mr s .  Me s s a mor e  t ha t  Mr s .  Ya r be r  be  a ppoi nt e d Cons e r va t or .  
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Howe ve r ,  we  be l i e ve  i t  i s  i mpl i c i t ,  a s  e vi de nc e d by t he  Cour t

f i ndi ng Mr s .  Ya r be r  " be s t  s ui t e d"  t o  be  Cons e r va t or  a nd

a ppoi nt i ng he r  a s  s uc h.   I n  a ny e ve nt ,  our  de  novo r e vi e w of  t he

r e c or d pe r s ua de s  us  t ha t  t he  e vi de nc e  pr e ponde r a t e s  i n  f a vor  of  a

f i ndi ng t ha t  i t  i s  i n  t he  be s t  i nt e r e s t  of  Mr s .  Me s s a mor e  t ha t

Mr s .  Ya r be r  be  a ppoi nt e d he r  Cons e r va t or .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.  

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Me s s a mor e  a nd hi s

s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


